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25 September 2018 

Hon Dr Sally Talbot MLC 
C/- Maddison Evans 
Committee Clerk 
Standing Committee on Legislation 
Legislative Council Committee Office 
18-32 Parliament Place
WEST PERTH WA 6005 Via email: lclc@parliament.wa.gov.au 

Dear Dr Talbot, 

Inquiry into the Strata Titles Amendment Bill 2018 

As the peak industry body for the strata sector in Western Australia, Strata Community 
Association WA Inc. (SCA WA) have been consulting closely with Landgate on the Strata 
Titles Amendment Bill 2018. During this consultation, SCA WA has been seen as a trusted 
advisor due to the wealth of strata titles knowledge held by our members. 

We thank you for the opportunity to provide a submission on the proposal to insert Part 12 
titled ‘Termination of strata titles scheme’. 

In general terms we support the provisions as striking the right balance between protecting 
owners and residents, and enabling revitalisation of schemes.  

The practical reality is that there will be increasing instances as schemes age of owners 
being unable to meet the increasing costs of maintaining buildings at safe standards. 

We also note that finance options for strata companies are extremely limited with interest 
rates generally between 10 – 12% on borrowed funds. This exacerbates the owners’ inability 
to meet required expenses and hinders their ability to sell their property due to the high 
ongoing costs that the purchaser would become liable for.  This puts property owners in a 
position where they cannot afford to stay, or sell, and in some cases, are unable to rent if 
the property is deemed uninhabitable.  

We have included a prime example of this (refer to attached ‘Example 1’) where a scheme is 
currently subject to a Work Order from the City of Rockingham to immediately remove 
asbestos due to the health hazard it poses. This issue, coupled with a number of disputes 
between one owner and the strata company has resulted in ongoing SAT, District Court and 
Supreme Court hearings accumulating over $300,000 of legal fees, the appointment of an 
Administrator and a $600,000 loan subject to interest charges of over 11% per annum. The 
owners are currently paying levies in excess of $6,000 each per quarter for units with a 
market value of between $255,000 and $350,000. Equally if not more concerning is the 
advice from the insurer that they are unlikely to offer renewal of the policy come its’ expiry 
in October 2018 and four other insurers have also advised that they would decline to insure 
the property.  

Already there are a couple of lots on the market for sale, this will increase as more owners 
struggle to meet their payment requirements and the bailiff steps in.  With multiple lots 
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“for sale” and extremely high levies, it is unlikely any lots will sell, the only hope is a 
developer stepping in and buying all of the lots in-one-line.   

While the above example is an extreme case, unfortunately, many of these ageing and 
defective schemes are located in low socio economic areas and are owned by people who 
cannot afford high strata levies.  Often the value of the units are relatively low and 
therefore attracts purchasers with limited budgets. In other cases these older units are 
owned by elderly people and pensioners who have lived there for a long time and are now 
unable to afford the high cost of maintaining the ageing building.  

One of the more positives outcomes of the Reforms, when they are introduced, is the 
requirement for strata companies to implement a reserve fund (Section 100(2)(a)).  In 
addition, to provide a 10-year plan that sets out the common property that is anticipated to 
require maintenance, repair, renewal or replacement, including the costs of these works 
(Section 100(2A)).  This will make it more transparent for purchasers looking to buy into a 
scheme and help current owners budget for the long-term maintenance of their scheme.  
Regrettably, some owners will not be able to meet the essential maintenance requirements 
that come with living in an old scheme.  As the levies start to increase due to safety and 
maintenance concerns, owners will look to exit the scheme and ultimately, the termination 
of the scheme may become the most viable option.  

As indicated above we have attached a small sample of examples of schemes that would 
benefit from termination but have been unable to do so under the current provisions. This 
small sample represents a far larger group of owners in ageing, rundown and/or defective 
schemes that are suffering financial hardship due to unaffordable maintenance costs.  

The proposed provisions involve the State Administrative Tribunal (SAT) oversight of the 
process and require SAT approval for termination wherever the owners do not agree 
unanimously. We believe that this provides for an adequate review process to ensure 
vulnerable owners are protected and receive fair compensation or other arrangements that 
may be required.  

We consider there can be some refinements to the draft bill to reduce the time and cost 
involved in obtaining the necessary approvals for termination. These are reflected in our 
consultation summary that was submitted to Landgate 28/03/18, copy attached.  

Lastly, while we have only been invited to make a submission in relation to termination of 
schemes, we would welcome the opportunity to also discuss some more general drafting 
issues that we have identified as set out in our letter to Hon Aaron Stonehouse MLA, Hon 
Colin Tincknell MLC, Hon Liza Harvey MLA, Hon Mia Davies MLA, Hon Rick Mazza MLA and 
Hon Robin Chapple MLC dated 13/09/18 (copy of letter content attached). 

We would appreciate an opportunity to brief you on the above issues and answer any 
queries you may have, and we invite you to contact SCA WA General Manager, Kara Grant 
at gm.wa@stratacommunity.org.au or 9381 7084 to arrange a meeting. 

We thank you for your consideration of these matters. 

Yours sincerely, 

Scott Bellerby 
President 
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Example 1 

Description: 18 lot scheme in Rockingham with an Administrator currently appointed due to 
extreme disputes amongst owners and extensive urgent maintenance requirements. 

Regrettably this scheme was self-managed for a number of years, and they did not budget 
for an adequate Reserve Fund, nor did they stay on top of their annual maintenance. A 
strata manager was appointed by the owners and when the insurance became due for 
renewal it was disclosed that there was asbestos.  Following numerous reports this 
eventually cascaded into a work order from the City of Rockingham to immediately remove 
the asbestos due to health concerns.  This issue, together with a number of disputes 
between an owner and the strata company has seen ongoing SAT, District Court and 
Supreme Court hearings; legal bills have now passed $300,000.   

An Administrator was appointed to try and help progress the works and settle the disputes.  
Ultimately, amongst the 18 lots (worth between $255,000 and $350,000 each) they have 
needed to take out a loan in excess of $600,000 (paying over 11% in interest charges per 
annum).  The total cost to fix the building and make it safe will exceed $500,000 and the 
owners are currently paying levies in excess of $6,000 each per quarter.  Already there are 
a couple of lots on the market for sale, this is due to increase as more owners struggle to 
meet their payment requirements and the bailiff steps in.  With multiple lots “for sale” and 
extremely high levies, it is unlikely any lots will sell and therefore the only hope is a 
developer stepping in and buying all of the lots in-one-line.   

Their insurance policy expires end of October 2018 and the insurer has indicated it is highly 
unlikely they will renew the policy. Enquiries to four other insurers to date has indicated 
they would also decline to insurer the property.  

Unfortunately, there are two to three owners that will not sell which is prevents the rest of 
the owners from achieving termination under the current provisions.  

Example 2 

Description: 8 lot scheme in Scarborough built circa 1968. 

The scheme currently faces the following maintenance requirements: 
• All windows require replacement , quoted cost for replacement is  $130,000
• Drains & plumbing pipes require replacement, quoted cost for replacement is

$21,000
• Roof replacement required, estimated cost of replacement $40,000

The total cost to the scheme, just on these three items (not including routine management, 
maintenance and insurance expenses) is $191,000. 

This will cost each owner $23,875 in addition to the routine strata levies that they’re already 
required to pay. 

The member who manages this scheme has advised that the scheme would benefit from 
the new termination provisions with termination being the most viable option for these 
owners who currently cannot afford the necessary maintenance costs.  Equally, the 
location of the property presents a great development opportunity.  
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Example 3 
 
Description: 40 lot scheme on a large piece of land in Bunbury, walking distance to shops & 
schools, minutes from beach and city centre. 
 
The scheme currently faces the following issues: 

• No improvements or alterations can be made as it would no longer comply with fire 
regulations 

• There are extensive, wide spread mould issues that they have been unable to 
resolve 

• There are old earthenware sewerage pipes collapsing & costing thousands each 
year 

• They experience ongoing security issues due to old design & location/demographic 
 

It is anticipated that approximately $500,000 is required to bring the scheme back up to an 
acceptable standard. A majority owner has the funds to do this, however the other owners 
do not.  
 

The vast majority of the owners therefore want to either split the scheme up into two 
separate strata schemes to suit conflicting interests (which would require termination of 
the current scheme) or demolish, but it is currently almost impossible to do. If it were able 
to be demolished and rebuilt, it could be ideal accommodation for the elderly population in 
the area.  
 
 



 

 

 

 

 

 

 

Strata Titles Amendment Bill 2018 

Submission to Landgate 
Termination of Schemes 

 

28th March 2018 
 



 Timeframes and General Comments

 We suggest close consideration be given to whether any of the timeframes for steps to be
taken  in  the  process  be  removed  or  timeframes  abridged. While  it  is  acknowledged  that
sufficient  time  must  be  allowed  for  planning  processes  to  take  their  course  and  for  lot
owners  to be able  to properly  consider and  take advice on proposals  for  termination,  the
process as set out could potentially take many years to achieve termination.

 It  is  undesirable  to  have  a  prolonged  process  as  people’s  ability  to  deal  with  their  lot  is
hampered in the meantime. Parties suffer from the uncertainty that entails.

 In particular, some of the steps in the process are probably unnecessary and unwarranted in
circumstances  where  the  termination  is  proposed  by  or  supported  by  the  lot  owners
unanimously at a preliminary stage.

 Further,  the  provisions  do  not  appear  to  easily  accommodate  the  situation  where  the
proponent for termination is the strata company itself or a single person with ownership of
all lots in the scheme.

 There is no ability to terminate a scheme unless the requisite number of proprietors votes in
favor of termination. There ought to be provision for SAT to order termination in exceptional
circumstances  even  if  the  requisite  majority  vote  is  not  achieved.  For  instance,  if  the
buildings have been destroyed by cyclone, as was  the case  in The Owners of Argosy Court
Strata Plan 21513 v Wise [2016] WADC 145. In that case, the requisite 75% majority would
not have voted in favor of termination of the scheme and yet it was clearly desirable for the
Scheme to be terminated.

 The draft Part  is silent on the circumstances  in which a decision of SAT could be appealed
and by whom.

 The draft Part contemplates a requirement to pay compensation equal to or exceeding the
compensation payable  for compulsory  land acquisition under  the Land Administration Act.
This basis  for  valuation  includes heads of  compensation over and above  fair market  value
which  may  not  be  appropriate  in  the  circumstances  of  the  particular  termination  or  the
particular  lot owner. For  instance  it  is not clear why compensation provided  for  in Section
24I(8) of the Land Administration Act should apply where schemes are terminated.

Section 70G(2) 

 The requirement in Section 70G(2) for a Structural Engineer’s Report and quantity surveyor’s
report  on  each  scheme  building  and  the  infrastructure will  likely  involve  practical  hurdles
that will make satisfaction of this requirement very difficult, including gaining access to lots
for  the  purpose  of  assessment.  It  is  not  clear  what  the  purpose  of  this  requirement  is
intended to achieve.

Section 70I and 70J 

 There is ambiguity in Sections 70I and 70J. In section 70I it is not clear whether the exclusion
of a proponent attending the meeting is by way of a vote of owners at the meeting, by way
of consensus of the meeting, by opposition of one or more owners present.



 Similarly in Section 70J it is not clear if the vote of the owners is a vote at a general meeting
convened for the purpose or some other means of voting.

 It is not clear that 70I(2)‐(4) are intended to apply only to the process set out in section 70J
or to the processes in 70D and 70J.

 The  draft  omits  any  obligation  on  the  strata  company  to  convene  the  meeting  which  is
required under section 70D.

Section 70K 

 Section 70K(9)(c)(3) and (5) require SAT to take  into account  interests of parties who have
no  right  to  receive  details  of  the  proposal.  It  is  not  clear  how  those  interests,  such  as
equitable mortgagees, can be considered.

 Section  70K(12)(e)  appears  to  require  SAT  to  consider  the  detriment  of  a  proposal  on  all
whose interest may be taken into account however that will be a difficult, if not impossible
task, if all those parties have not made representations or lead evidence.

 Section  70K(13)  and  (14)  enable  SAT  to  require  a modification  to  a  proposal.  This  power
should  be  limited  to  circumstances where  a  preliminary  indication  of  such modification  is
given to the parties and all those interested with an opportunity for submissions to be made
and evidence lead regarding such proposed modification in advance of a final decision.

Section 70M 

 The  requirement  for  the  appointment  of  an  administrator  by  the  State  Administrative
Tribunal  is  overly  onerous  and  not  clearly  justified.  The  strata  company  ought  to  have
discretion  as  to whether  to  apply  to  SAT  for  the  appointment  of  an  administrator where
circumstances necessitate or justify it.

 The  conditions  set  out  in  Section  70M(2) would  virtually  never  be  present  in  reality.  The
section therefore effectively requires an administrator being appointed in all cases.
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Copy of letter content sent to Hon Aaron Stonehouse MLA, Hon Colin Tincknell MLC, Hon Liza 
Harvey MLA, Hon Mia Davies MLA, Hon Rick Mazza MLA and Hon Robin Chapple MLC dated 
13/09/18.

13 September 2018 

Strata Titles Amendment Bill 2018 

As the peak industry body for the strata sector in Western Australia, Strata Community 
Association WA Inc. (SCA WA) have been consulting closely with Landgate on the Strata 
Titles Amendment Bill 2018. During this consultation, SCA WA has been seen as a trusted 
advisor due to the wealth of strata titles knowledge held by our members. 

Upon reviewing the final Bill, we have identified some clauses which we do not believe 
accurately reflect the intent of this legislation to provide a simpler, modernised, 
transparent and accountable strata framework for WA.  

We offer our strong support for the Bill, although we recommend that the amendments 
outlined below be adopted before the Bill’s passage in the Legislative Council to ensure the 
effective management of strata schemes can be achieved. We believe these amendments 
can be easily made and do not require the Bill to be referred to a committee, which we 
would not support.  

We have outlined these clauses below as well as our suggested amendments for your 
consideration. 

1) The existing primary obligation on strata companies to ‘enforce’ the by-laws under
section 35(1)(a) has been removed.  Instead the Bill only requires the strata company
to ‘monitor’ the by-laws (under proposed new section 112).  This is a very significant
weakening of an important obligation and will allow majority owners in schemes to
flout the by-laws.  An obligation to ‘monitor’ is a long way short of an obligation to
‘enforce’. This change was introduced without consultation.   We respectfully suggest
this issue could be resolved by amending proposed new section 112 as follows:

Section 112 - A strata company has the function of complying with the scheme by-
laws and enforcing compliance with those by-laws by others to whom they apply.

2) There is a problem in the use made of the phrase ‘owner of a lot’ as follows:

Section 3(1) - owner of a lot means —
(a) for a lot in a freehold scheme —
(i) a person who is registered under the Transfer of Land Act 1893 as the proprietor of
an estate in fee simple in the lot; or
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(ii) if the fee simple is divided into a life estate with a remainder or reversionary
interest — a person who is registered as the proprietor of a life estate in the lot to the
exclusion of the proprietor of the remainder or reversionary interest in the lot; or
(iii) if a mortgagee is in possession of the lot — the mortgagee to the exclusion of the
persons referred to in the preceding paragraphs;

However, in section 13(7), the phrase ‘owner of the lot’ is used in a different sense: 

Section 13(7) - A strata title for a lot in a freehold scheme confers on the owner of the 
lot — 
(a) rights as the proprietor of a fee simple estate in the lot under the Transfer of Land 
Act 1893; and
(b) an undivided share of the fee simple estate in the common property (other than
temporary common property) as a tenant in common with the other owners of lots in
the scheme, proportional to the unit entitlements of their respective lots; and
(c) an undivided share of the temporary common property as a tenant in common
with the other owners of lots in the scheme, proportional to the unit entitlements of
their respective lots.

We respectfully suggest this could be resolved by amending proposed new section 
13(7) as follows: 

Section 13 (7) - A strata title for a lot in a freehold scheme confers on the registered 
proprietor of the lot under the Transfer of Land Act 1893 — 
(a) …

3) The existing default obligation under section 42(11) on owners with the benefit of
exclusive use by-laws is to, in summary, repair and maintain and, where necessary,
renew and replace the exclusive use common property.  That is a succinct and ‘real
world’ appropriate statement of the obligation that ought to lie on owners with the
benefit of exclusive use by-laws.  Proposed new section 43(3) replaces this with a
more diffuse and lesser obligation on owners to ‘manage and control’ that common
property.  We respectfully suggest this issue could be resolved by amending proposed
new section 43(3) as follows:

Section 43(3) - Subject to the terms of exclusive use by-laws, the obligations that
would, apart from this subsection, fall on the strata company under section 91(c) fall
instead on the owners of the special lots.

4) The current default by-laws appropriately require the strata company to provide a
description of the general nature of the business for each matter requiring an
ordinary resolution. Proposed new section 123(7)(a) requires every ordinary resolution
to be on notice (not just those ordinary resolutions voted on outside of a general
meeting). For example, when discussing a budget at an Annual General Meeting, the
owners at the meeting will often make changes to the budget during the meeting.  It
is often appropriate and necessary to do so. Under the draft Bill, this would not be
possible as the strata company would be required to adopt the exact budget that had
been included in the notice of meeting. This will make it significantly more difficult for
strata companies to do what they need at meetings to meet their obligations and for
owners to have any meaningful input at meetings into decisions.   We respectfully
suggest this issue could be resolved by amending proposed new section 123(7) as
follows:
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Section 123(7)(a) - for a resolution outside of a general meeting, 14 days’ notice of the 
terms of the proposed resolution is given to each member of the strata company 
before voting on the resolution opens;  

5) The current sections 7 and 7A do not allow owners to apply for permission to remove
a structure within their lot.   The implications of this became evident in the Tipene 
case.  We respectfully suggest this issue could be resolved by amending proposed
new section 86 as follows:

Section 123(7)(a) - structural alteration of a lot means —
(a) the erection of a structure within the lot; or
(b) an alteration of a structural kind to, or extension of, a structure within the lot; or
(c) the removal of a structure within the lot;

6) We are concerned about part of clause 166 of the Bill, which amends the current
subdivisional and development approval processes for strata lots. We appreciate that
there can sometimes these processes do need to be integrated.  However, proposed
new section 164A(3) Planning and Development Act 2005 would make this ‘integration’
the default requirement for all strata subdivisions and development approvals.  With
respect, this ‘default requirement’ is legislative overreach.  As is, it would oblige even
small developers to obtain development approval for and then to build a new house in
a 2 lot ‘battle-axe’ subdivision, before subdivision approval was given.   This would be
a significant change from current practice, without consultation or apparent
justification as the ‘default’ position. We respectfully ask that proposed new section
164A(3) Planning and Development Act 2005 in clause 166 of the Bill be deleted.

SCA WA believes that if the Bill passes as is in the current draft, it may cause unnecessary 
and potentially significant ramifications for the strata sector in WA and it will be an 
opportunity lost to provide the very best version of this legislation that we can.  

We would appreciate an opportunity to brief you on the above issues and answer any 
queries you may have, and we invite you to contact SCA WA General Manager, Kara Grant 
at gm.wa@stratacommunity.org.au or 9381 7084 to arrange a meeting. 

We thank you for your consideration of these matters. 

Yours sincerely, 

Scott Bellerby 
President 
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